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important features... It has been said that it is the resemblances 
that should be lodked at, rather than the differences. But.the 
‘existence of the latter.\negatives the former, and it is necessary to 
take both into view, in order to get a correct picture of the whole, 
Mr. Justice Brown said in\delivering the opinion of the court ‘in 
Coats v. Thread Co.: ; 
“The differences are less conspicuo i 
. the two. At the same time, they are s 


Suives upon a person who examined 
the real manufacturer of the threay 


thasi the general resemblance between 
as could not fail to impress them- 
ith a view to ascertaiN who was 


: mar in Corbin v. Gould, 
133 U.S., at pages 312, , 10 Sup. Ct. 312. 
Upon the whole, we-@re satisfied that at ledst there was no “plain 
error” in the order of the circuit court, and it is accordingly affirmed. 
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AMERICAN GRAPHOPHONE co. vy. NATIONAL GRAMOPHONE CO. et al 

, (Circuit Court of Appeals, Second Circuit.) { 


PatENTs—PRELIMINARY INJUNCTION—RECORDING AND REPRODUCING REcoRDs. 

A preliminary injunction against infringement of claim 21 of the Bell 

& Tainter patent, No. 341.14, which claim covers a loosely-mounted or 

gravity reproducer in a mwzhine for recording and reproducing speech, 

scl = have been granted on a misunderstanding of the scope of a prior 
ecision. = 


Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Thistis an appeal from an order of the circuit court for the Southern 
district of New York (90 Fed. 824) which granted an injunction 
pendente lite against the infringement of claim 21 of letters patent 
No. 341,214, to Bell & Tainter, for the instrument called the “Grapho- 
phone.” The instrument which was found to infringe is known as 

i the “Berliner Gramophone,” and is described in letters patent Nos. 
372,786 and 564,586. 

Charles E. Mitchell, Howard W. Hayes, Gustav Bissing, and Horace 
Pettit, for appellant. 

Philip Mauro and Richard N. Dyer, for appellees. 


Before WALLACE and SHIPMAN, Circuit Judges. 


SHIPMAN, Circuit Judge. The Bell & Tainter patent was before the 
cireuit court for the Southern district of New York upon final hearing 
in a suit of the present complainant against Leeds and others. 87 Fed. 
873. The order pendente lite was granted upon the theory that the 
complainant’s construction of claim 21 had been positively adopted by 
this court in the Leeds Case, and the only question upon this appeal is 
whether that theory was well founded. It is therefore necessary 
to ascertain the scope of the decision. The history of the Bell & 
Tainter invention indicates that it started in experiments to improve 
the Edison phonograph of 1879, which resulted in the abandonment 
of Edison’s process of indentation upon a pliable material, and the 
substitution therefor of the cutting or engraving the record in the 
form of a groove, with slopin~ walls, in a waxy substance, and also 
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in the substitution, in place of a rigid reproduter, of one sé loosely.’ 
mounted that, resting against the tablet by gravity, it was guided by - 
the record, and followed the elevations and depressions in the groove. 
The two improvements of importance with respect.to claims 19 to 22 
were said tobe: .. ... i 2 weet peel anit 
“The new material for a sound record upon ‘which vertically: undulating: 
grooves, with sloping walls, were engraved by a cutting style; and the re- 
producer which rested upon these grooves by gravity, and moving along them, 
imparted to a second diaphragm the vibrations ineident to'the elevations -and 
depressions of the bottoms of the groove.” 


Upon the question of infringement in the Leeds Case, there was no 
serious controversy. The defendants insisted that sound records 
formed in wax or wax-like material were old,—an issue which was 
decided against them. Inasmuch as the court might be of opinion 
that ‘claims 19, 20, and 21 related merely to the loosely-mounted igs 
reproducer, the defendants made the point that-such a reproducer, : A oe tee | 
capable of automatically adjusting itself to the record grooves, was . ae. ee sea 
also old; but this proposition was not sustained. any ; R we = 

Upon the question of the construction of the claims, Judge Gross- ; oe 
cup, in the Amet Case, 74 Fed. 789, did not think that the universal f 
joint in the gravity reproducer made it a patentable invention, but ‘ &: 
that the combination which included the reproducer with the new rec- f * 
ord—that is, the grooved tablet having the record as described in 
the patent—was patentable. The circuit judge did not thoroughly 
agree with Judge Grosscup, aud thought that the loosely-mounted , vs 
reproducer might be patentable by itself; but the case did not call ftz 
for a decision of that question, and therefore directed a decree in the 
form adopted in the Amet Case. . Fs 

Berliner used for his original.record plate a zine plate covered with v3 
a thin, fatty film, which, after the film along the lateral line made ’ F 
by the stylus has been removed, is placed in an etching bath. When : i 
the groove has been etched, the zine plate is electroplated with copper, 
and the plate impresses the sound record into a hard-rubber plate, 
which has been softened by heat. The hard-rubber plate is the tablet 
which contains the record. The adjudication in the Leeds Case was 
not an adequate basis for an order for an injunction pendente lite 
against the Derliner device, for it relates to the infringement of claim 
21 by the use of the dual improvements of Bell & Tainter, and was 
not intended to go further and decide the status of a device which did 
not contain a tablet of their new material for a sound record. The 
order of the circuit court is reversed, with costs. 
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PALMER v. KNIGHT. 
(Circuit Court, E. D. Pennsylvania. February 28, 1899.) 


_ 1 Parents—JNFRINGEMENT. . 
A claim for a hammock or 

sion loops “formed of unwoven portions the threads of the warp of 

the fabric, substantially as herein Wesyrthed,” is not infringed by a ham- 
mock, in which the suspension loops*Xe formed from the perfectly woven 

piece of fabric composing the » hammock, 
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ven fabric, having suspen- 
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